Abstract Despite the hackneyed expression that 'judges should interpret the law and not make it', the fact remains that there is some scope within the separation of powers doctrine for the courts to develop the common law incrementally. To this extent, the courts can effectively legislate, hut only to this limited extent if they are to respect the separation of powers doctrine. On occasion, however, the courts have usurped the power entrusted to Parliament, and particularly so in instances where a strict application of the existing law would lead to results that offend their personal notions of what is fair and just. When this occurs, the natural consequence is that lawyers, academics and the public in general lose respect for both the judges involved as well as the adversarial system of criminal justice. In order to illustrate this point, attention will focus on the case of Thabo Meli v United Kingdom in which the Privy Council, mistakenly believing that it could not reach its desired outcome through a strict application of the common law rule of temporal coincidence, emasculated the rule beyond recognition in order to convict the accused. Moreover, the discussion to follow will demonstrate that not only was the court wrong in its belief that the case involved the doctrine of temporal coincidence, but the same result would have been achieved had the Council correctly identified the issue as one of legal causation and correctly applied the principles relating thereto.
augmented by the inherent power of the judiciary to develop the common law incrementally. ' As long as Marbury v Madison,'^ a watershed case decided by the Supreme Court of the United States, Marshall CJ opined that 'it is emphatically the province and duty of the judicial department to say what the law is'.' While this time-honoured truism has rarely, if ever, been disputed by legal scholars, it requires little imagination to understand that a very fine line exists between incrementally developing the common law and usurping the power of the legislature. One of the most common and insidious examples of the latter occurs when judges develop the common law in a manner that is driven more by their desire to achieve what they consider to be a fair and just result in a particular case than their obligation to develop and apply the common law. When this occurs, both the law and the judiciary that is entrusted with its construction and application are deservingly brought into disrepute.
In order to illustrate this point, the discussion to follow will focus on an English decision* that was decided on what can only be described as a highly questionable and tortured construction of the common law doctrine of temporal coincidence.^ In addition, the discussion will demonstrate that unbeknownst to the Privy Council, a correct application of the extant English and Australian law would have permitted it to reach the same result without resorting to the type of sophistry noted above.
Temporal coincidence
Briefly stated, the doctrine of temporal coincidence applies only to crimes of mens reaf that is, crimes which require the prosecution to prove that the accused acted with one or more mental states that contemplate some type of harm or condition that transcends the minimal state of mind necessary to prove a voluntary act or an omission to act (where the law imposes a duty to act) on the part of the accused. ' The doctrine of temporal coincidence requires the prosecution not only to prove the mens rea element of a crime, but its existence at the time of the accused's voluntary act or omission upon which the prosecution seeks to predicate criminal liability.'°F or example, suppose that D runs over V who has unexpectedly jumped in front of D's car in order to commit suicide. Assume further that V does not die immediately, but lingers in hospital for seven days before succumbing. Also assume that in the interim period, D discovers that V is a convicted paedophile and states in front of the hospital staff, 'I want that man dead'. Does D intend that V will die? Yes. Would it make any sense that D should be convicted of murder under these facts? No, because D's intention that V should die for his past crimes did not temporally coincide with D's volitional act of pressing his foot on the accelerator or steering the car in V's direction.
On the other hand, if D, knowing of V's past, deliberately runs a stop sign in order to kill V who has the right of way, D's intention to kill V exists at the time of his volitional act of applying full pressure to the accelerator. Under these facts it is entirely reasonable and justifiable that D should be convicted of murder. Here, there is no question that temporal coincidence exists between D's mens rea and his relevant voluntary act. It is apparent, therefore, that the doctrine of temporal coincidence serves a very legitimate purpose in ensuring that the attribution of criminal responsibility for offences of mens rea requires some degree of moral culpability for one's conduct."
It should also be noted that with the exception of so-called 'situational offences','^ the prosecution must prove, in order to secure a conviction, a voluntary act or an omission to act where there was a legal 10 Australian Criminal Law in the Common Law Jurisdictions, above n. 2 at 29-30. 11 Criminal Law, above n. 8 at 42-5. Although the writer was unable to locate any case or academic authority to support this proposition, the underlying rationale for the doctrine of temporal coincidence appears from examples such as these to be based on the notion that the attribution of criminal liability is inextricably tied to the notion of moral culpability. It would be difficult to find the presence of such moral culpability with offences of mens where the mens rea does not coincide temporally with the act or omission upon which liability is sought to be predicated. 12 Australian Criminal Law in the Common Law Jurisdictions, above n. 2 at 27-8; Criminal Law, above n. 8 at 28. In explaining the nature of situational type offences. Gillies writes:
'Some offences are of such a nature that their actus reus consists of nothing more than D's relationship with, or other implication in, a static situation. Such offences have been termed "situational offences". The classic example is the offence of being the licensee of prescribed premises on which is found a person during prohibited hours, who is there for an unlawful purpose. Others include being an occupant of a place used for unlawful gaming, or for the purpose of prostitution. These offences are generally of a minor nature, and have been created by statute. They do not require proof of conduct on the part of D, whether it be activity or inactivity. No doubt the typical "situation" will have arisen because of D's activity or inactivity, but the actus reus does not extend to these acts and thus they will not need to be proven. In short, they are not part of the offence of this type.
It may be that situational offences represent an exception to the general rule that D must act (or fail to act) voluntarily, because their actus reus does not include conduct on D's part. For example, the licensee who is asleep while another person is on the premises during prohibited hours for an unlawful purpose is, notwithstanding the licensee's unconscious state, prima facie liable for the offence of this type.' (Ibid, Footnotes omitted.) duty to act on the part of the accused." There is, however, a rebuttable presumption of sorts that all relevant acts or omissions are voluntary, subject to the proviso that should evidence arise during the course of trial that raises a question as to the voluntariness of the same, the prosecution will be required to prove beyond reasonable doubt that the relevant act or omission was indeed voluntary.'''
The Privy Council's decision in Thabo Meli
In Thabo Meli,^^ the appellant and three cohorts lured the deceased into a hut, plied him with alcohol and then struck him in the head with an intention to cause his death.'* Mistakenly believing that the deceased was already dead, the appellant removed the body to a shallow cliff where it was then rolled over and the scene altered to make it appear as though an accident had occurred.'^ According to the medical evidence, however, the deceased was alive at the time he was rolled over the cliff and the blow he received to the head would not have been sufficient to cause his death; rather, the evidence showed that death was instead caused by exposure to the elements.'* On appeal, the appellant argued that the initial voluntary act of striking the deceased in the head, though accompanied by an intention to kill, " was not the legal cause of death.^°M oreover, it was argued that the volitional act of rolling the deceased's body over the cliff and thereby exposing it to the elements, an act that was unaccompanied by the necessary mens rea for murder, was the legal cause of death.^' Thus, the appellant argued, the conviction was not sustainable for want of temporal coincidence between the requisite mens rea for murder and the volitional act that actually caused the deceased's death."
In dismissing the appeal, the Privy Council was apparently receptive to the argument that it was indeed the second voluntary act of the appellant in rolling the body over the cliff and exposing it to the 13 Criminal Law, above n. 8 at 28. There is a rebuttable presumption that any relevant act or omission is a voluntary one. Jf, however, evidence arises that raises a question as to the voluntariness of a relevant act or omission, the ultimate burden of proving voluntariness beyond reasonable doubt rests with the prosecution. 14 Ryan v The Queen (1967) elements that was the cause of death, and further, because the appellant mistakenly believed that the deceased was already dead, he could not have then acted with the requisite temporal coincidence to be convicted of murder." As it is well settled that a voluntary act consists of a consciously willed muscular movement,^" it is apparent that there were a litany of voluntary acts on the part of the appellant without which the deceased would not have ultimately died when and as he did." Thus, as will be addressed below, it is more accurate to depict the result in Thabo Meli as one that involves the correct application of principles of legal causation than those of temporal coincidence. Nonetheless, and ostensibly accepting the appellant's argument that the conviction could not withstand a straightforward application of the doctrine of temporal coincidence, the Privy Council opined that it was acceptable to regard two or more voluntary acts as one continuous series of acts interconnected by a common purpose to kill and dispose of the body;^^ that is to say that two or more voluntary acts may be viewed as one voluntary act if they are somehow connected by a common purpose as in the present case."
Taken to its logical conclusion, this has the practical effect of emasculating the doctrine of temporal coincidence beyond recognition. The reason for this is that many crimes are predicated on one volitional act by an accused or his or her accomplices that typically lead to many others that are similarly interconnected by a common purpose such as evading detection, apprehension and the like. In the writer's view, the Privy Council's decision represents a classic example of result-driven decision-making of the type referred to at the beginning of this article. To be sure, it would strain credulity to treat the Privy Council's decision as anything other than a blatant example of legislating from the bench in order to achieve what the justices perceived to be a just result. The Privy Council's decision should be seen for exactly what it is: a crossing of that all-important line between the courts' inherent power and duty to develop the common law incrementally and usurping the power entrusted to Parliament to legislate for the common good and, in so doing, evincing an utter disdain for well-settled legal precedent.
In analysing the Privy Council's reasoning in Thabo Meli, it is apparent that the same result could have been achieved through a correct and straightforward application of both English and Australian common law principles. Was there a volitional act or omission to act on the part of the accused? The blow to the deceased's head that was inflicted by the appellant was, as noted above,^^ presumptively volitional in the absence of evidence that would raise a genuine issue as to voluntariness.^' On the facts of Thabo Meli, there was no evidence to suggest that the accused's blow to the head of the deceased was anything other than the result of a willed muscular movement or, as it is often described, a conscious decision on the part of the accused to move a part of his body.'° Was the voluntary act of striking the deceased in the head the legal cause of his death?
Causation
In answering this question, one must delve into the murky waters of the principles governing legal causation in criminal prosecutions." Though a lengthy treatise would be required to do justice to any discussion of the operation and scope of the principles governing legal causation in the context of criminal prosecutions, suffice it to say for present purposes that with the exceptions of accessorial liability'^ and the so-called 'situational offences' noted earlier," the prosecution is always required to prove the existence of a legal causal nexus between the accused's voluntary act(s) or omission(s) and the actus reus elements of the offence; that is, the elements that do not require proof that the accused acted with a state of mind that contemplates something more than what is merely required for an act or omission to be regarded as voluntary.'"• In order to prove this causal nexus, the prosecution must prove: (a) that the relevant voluntary act or omission was a but-for cause of the actus reus elements to the extent that but-for the relevant voluntary act or omission, the actus reus elements would not have come into being when and as they did;'' and (b) the absence of a novus actus interveniens^^ or a superseding event." Although the latter two terms are used interchangeably in the context of legal causation in the criminal law, for convenience purposes the term 'superseding' cause will be used throughout the remainder of this article. An event will be adjudged as 'superseding' if it occurred during the time interval between the accused's relevant voluntary act or omission and the completion of the actus reus elements of the offence, it is itself a but-for cause of the actus reus elements, and is so significant that it, rather than the accused's relevant act or omission, should be regarded as the legal cause of such elements.'* When an event rises to the level of 'superseding', its legal effect is to sever the causal nexus between the accused's relevant voluntary act or omission and the actus reus elements in that the accused is not held criminally responsible for any consequences that occur subsequent to its intervention." It is important to note, however, that the event severs the causal chain in only a public policy sense because even though the accused's volitional act or omission is a but-for cause of the actus reus elements, the public policy interest in confining the accused's criminal liability within reasonable limits'*" constitutes the major underpinning of the law's refusal to impose liability for consequences that occur subsequent to the intervention of the superseding event.'"
The so-called rule of intended consequences represents an important limitation on the notion that certain events should be seen as such a dominant cause of a result that they, rather than the accused's volitional act or omission, should be regarded as the legal cause of the same.*Û nder this rule, if the accused intended the actual result of his or her relevant act or omission which was a but-for cause of that result, the law disregards any event or events that would otherwise have been superseding and the accused's volitional act or omission will be regarded as the legal cause of the result.*' Thus, the fact that the ultimate harm may have occurred in a bizarre or completely different manner than the accused anticipated, will be of no consequence insofar as the application of the rule of intended consequences is concerned. This rule is entirely consonant with the view espoused by McHugh J in Royall v The Queenf* namely, that the attribution of causal responsibility is inextricably intertwined with the notion of moral culpability, and one should not be seen as morally culpable for results that were neither intended nor reasonably foreseeable.*' To define a 'superseding' event, however, is to beg the question of when an event will be regarded as such a significant but-for cause of the actus reus elements that the law will regard it as superseding. Regrettably, there is no simple answer to this important question and thus far the Australian courts have applied at least six different tests** in directing juries on the law to be applied in making this determination.*R eturning to our analysis of Thabo Meli, it is the writer's view that on the facts presented, there were only two events that would have warranted a direction to the jury on the question of whether they were superseding and, if so, which test(s) should have been applied in making these determinations: the accused's act of rolling the deceased's body 40 (1991) over the shallow cliff; and the advent of the weather elements which, according to the medical evidence, was the actual cause of death. Under the existing Australian common law doctrine,** these events were of an entirely different character and, therefore, required the jury to apply a different set of criteria in making its findings. Because the Australian common law principles governing the doctrine of legal causation in the criminal law sphere are so unsettled at this juncture, it would require another lengthy article to address this issue adequately insofar as the accused's act of rolling the deceased's body over the cliff is concerned. Although there is no authoritative guidance on which of the available tests, if any, the jury should have been directed to apply, the reasonable foresight of consequences test enunciated by McHugh J in Royall v The Queen'^'^ would have been the most appropriate.'" Specifically, McHugh J commenced his judgment by agreeing in part with his brethren that satisfying the but-for test is never, by itself, a sufficient basis upon which to attribute legal responsibility to an act or omission of the accused." McHugh J also agreed with other justices that there is an element of common sense in assigning causal responsibility and that juries need not be told that the question is a scientific or philosophical one." His Honour further opined that when the putative superseding event is an act or omission of either the alleged victim or that of a third party (ostensibly one who sustains or causes another to sustain injury in an attempt to aid the alleged victim), something more than a mere common-sense approach is needed."
McHugh J then opined that tort and criminal law principles of legal causation should be identical as they are not only designed to further the same basic interests,''' but the appropriate test to be applied to such acts or omissions is whether they would have been foreseeable to a reasonable person in the position of the accused." If so, the jury should have been instructed that they were not to be regarded as superseding events that served to mythically sever the causal chain. Conversely, if the acts or omissions would not have been foreseeable to a reasonable person in the accused's position, and in the absence of a successful application of the rule of intended consequences, the jury should have been instructed along the exact opposite lines that the accused's act or omission had severed the causal chain as a matter of public policy, thereby relieving the accused of responsibility for any consequences that ensued after the superseding event intervened. As there was no dispute that the accused 48 With regard to the act of the accused in rolling the body over the cliff, the writer believes that there is no authority that clearly enunciates what criterion or criteria must be applied in making this determination. Under the English common law doctrine of causation, the jury should have been directed to apply the novus actus interveniens test to both putative superseding events; R v Pagett (1983) 76 Cr App R 279 at 288-9 (Goff U). 49 (1991) acted with the intention of killing the deceased, the rule of intended consequences would have been applicable under both English and Australian law with the result that the jury should have been directed to ignore the putative superseding events and find that the accused's voluntary act of striking the deceased in the head was the legal cause of death.
It Is noteworthy that although McHugh J favoured a test of reasonable foresight of consequences in instances where the putative superseding event was an act or omission of the alleged victim or a third party,'* he did not opine on whether the same test should be applied to acts or omissions of the accused. McHugh J's omission on this point is of great importance in cases such as Thabo Meli in which an act of the accused is arguably a superseding event. McHugh J's failure either to include or exclude the accused's acts or omissions from this test might be explicable on the basis that the putative superseding event in Royall v The Queen was the victim's decision to deliberately jump out of the bathroom window of the sixth floor fiat in which she and her boyfriend were cohabita ting at the time.'^ On the other hand, McHugh J's test was inclusive of acts or omissions of third parties despite the fact that no act or omission of a third party was alleged to constitute a superseding event In the writer's view, the most likely explanation for McHugh J's omission is that it was a mere oversight that occurred in the context of a case in which there was no putative superseding act or omission on the part of the accused. If the omission was a mere oversight and the reasonable foresight of consequences test is applied to the appellant's act of rolling the deceased's body over the cliff, it is all but certain that a jury would find that it is quite foreseeable that the appellant, believing he had committed a murder, would attempt to dispose of the body in a manner that would make it appear as though the death was accidental. Thus, the accused's act of rolling the body over the cliff would not rise to the level of a superseding event. In any event, as noted above, the rule of intended consequences would have precluded the act from breaking 56 Above n. 49. 57 Ibid, at 431-2. the causal chain regardless of whatever determination might have made under the reasonable foresight of consequences test.
As far as which direction should have be given to the jury in regard to its determination of whether the advent of the weather in causing death should have severed the causal chain, the judgment of the Supreme Court of South Australia in i? v Hallett^^ provides significant Australian authority on this question. In Hallett,^"^ the appellant was convicted of murder after the jury rejected his claim that he had acted in self-defence in striking the deceased in the head as a means of repelling the deceased's unwelcome sexual advances.*" The appellant gave further evidence that following the blow to the head, he left the deceased face down on the beach with the tide out and in an unconscious state before walking away.*' Although the appellant apparently believed that the deceased would soon regain consciousness," he ultimately died of drowning when he failed to do so before the tide came in. On appeal, the appellant claimed that his murder conviction should be quashed on the ground that the trial judge had misdirected the jury on the question of whether the incoming tide constituted a 'supervening'*' event that absolved the accused of murder or any other homicide. In particular, this argument was predicated on medical evidence that the deceased died of drowning in shallow water after the tide had come in.*'* In dismissing the appeal, the court significantiy referred to this case as an 'exposure'*' type scenario, perhaps implying that it was articulating a rule of law to be applied whenever the alleged superseding event is a natural event or what is often termed an Act of God,** as in cases where the putative intervening event is a tidal wave, lightning bolt, volcano, tornado, hurricane and the like.*Î n a rather confusing opinion, the court did not take issue with the trial judge's direction that satisfying the but-for test was an essential, though not necessarily sufficient element in proving legal causation.** The court then referred to and provided examples of what it described as the 'ordinary' and 'extraordinary' operation of natural forces of the type noted above.*' In opining that the former would not be sufficient to sever the causal chain, although the latter would,^° it is apparent that the court was adopting the ordinary/extraordinary distinction as the correct test to be applied by juries in natural force or Act of God cases such as Hallett. Surprisingly, however. Bray CJ, Bright and Mitchell JJ concluded their opinion by quoting a passage from Lord Parker's judgment in j R v Smith^^ that is now known as the 'operating and substantial cause' test. In enunciating this test. Lord Parker wrote:
It seems to the court that if at the time of death the original wound is still an operating cause and a substantial cause, then the death can be properly said to be the result of the wound, albeit that some other cause is also operating. Only if it can be said that the original wounding is merely the setting in which another cause operates can it be said that the death does not result from the wound. Putting it another way, only if the second cause is so overwhelming as to make the original wound merely part of the history can it be said that the death does not flow from the wound.'T hough Lord Parker's 'operating and substantial' test has often been cited with approval as the appropriate test to be applied in determining whether an event rises to the level of a superseding,^' the writer's view is that in cases such as Court of South Australia purported to do at the conclusion of its judgment, there is no basis upon which to justify a finding that the weather elements in Thabo Meli were any more significant than the incoming tide in Hallett in bringing about the death of the deceased. In any event, the rule of intended consequences would have required the jury to ignore their effect and find that the accused's intentional blow to the head was the legal cause of death.
Having demonstrated that Thabo Meli is a case that turned primarily on principles of legal causation rather than the doctrine of temporal coincidence, it is safe to conclude with reasonable certainty that the accused's act of striking the deceased in the head was not only a but-for cause of death, but that neither the act of rolling the deceased's body over the cliff nor the weather elements can be correctly described as superseding events that severed the causal nexus. Having also demonstrated the requisite causal nexus between the accused's voluntary act of striking the deceased in the head and the death that followed, the only remaining issue is whether there was temporal coincidence between the voluntary act and the requisite mens rea for murder.
As noted earlier, an intention to kill is a sufficient mens rea for murder and given that the accused did not dispute that the blow to the head was accompanied by an intention to kill, the common law requirement of temporal coincidence was satisfied. As the accused did not put forth an affirmative defence such as self-defence, duress, necessity and the like, it is apparent that the both the Privy Council and the Australian courts could have reached the same result in Thabo Meli through the correct application of English and Australian common law precepts, thereby obviating the need to resort to the sophistry that prompted the Privy Council to hold that more than one voluntary act or omission can be viewed as one if the acts or omissions are interconnected through a common purpose such as an intent to kill and dispose of the body.'''
The result and reasoning of Thabo Meli were reaffirmed 37 years later by the English Court of Criminal Appeal in 7? v Le Brun.^° In that case, the court held on facts very similar to those in Thabo Melt^^ that two or more 79 Thabo Meli v The Queen [1954] 1 WLR 228. 80 [1991] 4 All ER 673. 81 In Le Brun, the appellant had been arguing with his wife one night and struck her in the jaw rendering her unconscious. He then picked her up, whether to hide the body or to carry her home was not clear, but dropped her onto the concrete, causing her to suffer a skull fracture from which she died.
volitional acts or omissions could be treated as one continuous act or omission if the crime consists of a sequence of events that can fairly be regarded as the same transaction*^-and a causal nexus can be demonstrated between the initial voluntary act or omission that was accompanied by the mens rea and the fatal voluntary act or omission that was not.*' Although the Court of Criminal Appeal did not expound on the precise meaning of the requirement of a causal nexus,*'* one would have to assume that this would require, at a minimum, that a but-for causal nexus must be proven between the initial and fatal acts. If that assumption is correct, then Le Brun is entirely consonant with the writer's view that the real issue in Thabo Meli was one of legal causation between the initial act that was accompanied by the requisite mens rea and the last and fatal act of rolling the deceased's body over the cliff in the mistaken belief that the deceased was already dead. As Thabo Meli required that two or more voluntary acts or omissions be interconnected by a common purpose*' to kill and dispose of the body in order to be treated as one continuous act,** it may well be that there is little, if any, difference between those conditions and the ones enunciated in Le Brun. Indeed, it would be difficult to envisage a scenario in which the Le Brun criteria could be satisfied without also meeting the Thabo Meli criteria.
Conclusion
The foregoing discussion is not intended to impugn the overall competence and integrity of the judiciaries in the UK, Australia or any other western democracy. Moreover, there is no empirical evidence to suggest that the overwhelming majority of judges and magistrates are anything other than persons of the utmost integrity and competence. Regrettably, however, this commentary has demonstrated that members of the judiciary, as with members of any other branch of government or profession, are not impervious to allowing their objectivity to be compromised, and particularly so in instances where strict adherence to well-settled legal principles would lead to results which they perceive to be contrary to the interests of justice. This sobering reality is further exacerbated by the fact that the judiciary is no less affiicted by ineptitude within its ranks than are other branches of government or professions. The Privy Council's decision in Thabo Meli, subsequently reaffirmed by the English Court of Appeal in Le Brun, serves as a vivid illustration of these observations and, more importantly, what they portend for the public's respect for both the law and the judiciary that is entrusted with its construction and application. This raises an obvious question that is as old as it is important; namely, what can and should be done to curb result-driven decision-making and its pernicious effects? As is the case with so many difficult issues, the ease with which this particular problem is stated and identified belies the 82 R vLiBrw« [1991] enormous difficulty in articulating and implementing a workable solution. In searching for a solution to what has long proved to be an intractable problem, it is often said, with justification, that the best methodology for finding a solution to an insoluble problem is through process of elimination; that is, by first ascertaining what proposals will not rectify the problem. While this may be the most efficacious approach to finding a resolution to the problems raised in this commentary, there is no escaping the reality that any proposed solution will only be as effective as the honesty and integrity of those who administer it. That said, the degree to which a person is considered to be one of honesty and integrity is largely within the eyes of the beholder. Indeed, one man's hero is another man's villain. While such observations are far from solutions to the problems raised, the above commentary on the Privy Council's decision in Thabo Meli serves as an important starting point by poignantly identifying the problems of result-driven decision-making, judicial ineptitude and the deleterious consequences they engender.
